OFFICE OF INSPECTOR GENERAL

REPORT OF INVESTIGATION

FILE ID NUMBER: 2004210

AGENCY: Ohio Department of Job and Family Services

BASIS OF INVESTIGATION: Inspector General Initiative

ALLEGATION: Improper Management and Operation of
State Medicaid Program

DATE INITIATED: July 29, 2004

DATE OF REPORT: January 26, 2005



II.

I1I.

IV.

VL

TABLE OF CONTENTS

Page

EXECUTIVE SUMMARY ..ottt 1
ABBREVIATIONS USED THROUGHOUT THE REPORT .......ccccccceiviiiiiiennen. v
BASIS FOR INVESTIGATION......coiiiiiiiiiteeeeeteeeee et 1
ACTION TAKEN IN FURTHERANCE OF INVESTIGATION........cccoceeiiieennen. 1
BACKGROUND ...ttt ettt s 1
RECOMMENDATIONS & FINDINGS .....coooiiiiiiiiieeeeeeeteeeee e 3
A.  MANAGEMENT PHILOSOPHY ....cccceriiiiiiniiiienccececeeeee 3
B.  ADMINISTRATION OF SURS......cooiiiiiiieeeeeeeeeeee, 8
C. REVENUE RECOVERY ...ttt 12
D. LEVERAGING AVAILABLE RESOURCES.........cccooiiiiiinnene 17
CONCLUSION ...ttt ettt st e sb e e st e et eeireeeas 23
ATTACHMENTS

BRAD BLAKE MEMO DATED DECEMBER 9, 2004 .........cccccveivieennee. A

SUMMARY OF ODJFS SURS PROVIDER SETTLEMENTS.................... B

ODIJFS CERTIFIED MEDICAL CLAIMS .....ccooiiiiiiieeeeeieeeeeee C



REPORT OF INVESTIGATION FILE ID NO. 2004210

EXECUTIVE SUMMARY

This investigation was initiated by the Ohio Inspector General upon learning of an
alleged lack of cooperation with various state and federal entities by the Ohio Department

of Job & Family Services (ODJFS) in administering the state Medicaid' program.

Our investigation revealed a number of operational concerns within the surveillance and
utilization review section (SURS) which, we believe, contributed to the failure of state
officials to return tens of millions of dollars to the state. It also revealed serious issues
related to the direction and integrity of the administration of several aspects of this
program, suggesting the existence of a “bunker mentality”” within ODJFS as evidenced by
the apparent unwillingness of many to engage in self-reflection or accept criticism from

either within or from outside the agency.

Our investigation identified four areas of concern regarding the management and
operation of ODJFS SURS. They are set forth below, along with recommended action to

improve the management and operation of SURS in Ohio.

Under “Management Philosophy,” we recommended that ODJFS:
e Improve program integrity by increasing the emphasis on fraud detection and

reveénue recovery.

' Medicaid is a state and federally funded health care program for low-income and
medically vulnerable people. In Ohio, Medicaid is administered by the Ohio Department
of Job and Family Services (ODJFS) via 88 local county departments of job and family
services. The federal government provides oversight through the Centers for Medicare
and Medicaid Services, a part of the U.S. Department of Health and Human Services.
Medicaid regulations require each state to have a surveillance and utilization review
section to engage in post-payment review and identification of potential fraud, waste,
over-utilization, and abuse in the Ohio Medicaid Program.

i
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e Re-evaluate the existing strategy of settlement rather than administrative
hearing in resolving overpayments.

e Seck legal advice on the current laws regarding revenue recovery and, if
necessary, consider advocating a change to the current federal Medicaid rule
requiring the state to “pay back™ overpayments upon identification, rather than

collection.

Under “Administration of SURS,” we recommended that ODJFS:
e Ensure that SURS follow Generally Accepted Accounting Standards when
performing provider audits.
e Make SURS independent of the Medicaid management and policy functions of
ODJFS.
e Include representatives of the Attorney General’s Medicaid Fraud Control Unit
and the Auditor’s Office in determining the agency best suited to audit or

investigate providers who are suspected of engaging in fraud or over billing.

Under “Revenue Recovery,” we recommended that ODJFS SURS:
e Overhaul the current approach to revenue recovery, which places the state in a
poor bargaining position.
e Comply with state law in referring collections of provider settlements to the
Ohio Attorney General.

e Deduct settlement dollars from future payments to medical providers.

Under “Leveraging of Available Resources,” we recommended that ODJFS SURS:
e Improve the working relationship with the Attorney General’s Medicaid Fraud
Control Unit and the Auditor of State to develop a better approach to addressing
fraud, waste, and abuse.
e Avalil itself of in-house expertise in evaluating and responding to issues related
to compliance and program integrity.
e Avail itself of outside expertise in evaluating and responding to issues related to

compliance and program integrity.

il
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e Develop a more cooperative relationship with investigators from the Bureau of
Workers” Compensation, federal investigative agencies, the Auditor of State’s
Office, the Attorney General’s office, and licensing boards, and periodically meet
to share abusive practices of providers, fraud detection efforts, and best practices.
e Update memoranda of understanding with other government agencies.

e Form an inter-agency project team to assist in the implementation of the
recommendations contained in this report, and those contained in the upcoming

report of the Ohio Commission to Reform Medicaid.

Investigators with this office worked collaboratively with representatives of the Ohio
Auditor of State’s Office and Ohio Attorney General’s Office, representatives of the Ohio
Commission to Reform Medicaid, federal agencies, and Medicaid personnel from other
states. We also received support and assistance from ODJFS staff and administrators in

these efforts.

Tens of millions of dollars in critical funding can be saved if ODJFS moves quickly to
implement the recommendations contained in this report, and those of the upcoming Ohio
Commission to Reform Medicaid. We encourage them to view the observations

contained herein constructively.

v
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ABBREVIATIONS USED THROUGHOUT THE REPORT

AG
AOS
CMS

FEDS
HCFA
HHS

HHS Inspector General

ODJFS
MFCU
MOU
OCI
ODJFS
OHP
PI

RAT-STATS

SURS

Attorney General

Auditor of State

Centers for Medicare and Medicaid Services

Federal Government

Health Care Financing Administration, now CMS and part of HHS
US Department of Health and Human Services

US Department of Health and Human Services Inspector General
Job and Family Services

Ohio Attorney General's Medicare Fraud Control Unit
Memorandum of Understanding

Chief Inspector Office, a Division of ODJFS

Ohio Department of Job and Family Services

Ohio Health Plan, a Division of ODJFS

Program Integrity

Regional Advanced Techniques staff - Statistical sampling software
HHS-Inspector General - statistical software tool package

Surveillance and Utilization Review Section, a Division of ODJFS
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I BASIS FOR INVESTIGATION

This investigation was initiated by the Ohio Inspector General upon learning of a number
of allegations related to the operations of the state Medicaid Surveillance and Utilization
Review Section (SURS) of the Ohio Department of Job and Family Services (ODJFS).
These allegations initially involved complaints of a lack of cooperation with the various
state and federal entities. However, our review of that allegation led to more serious
issues related to the direction and integrity of the administration of several aspects of the

program.

I1. ACTION TAKEN IN FURTHERANCE OF INVESTIGATION

In the course of this investigation, we subpoenaed numerous records and interviewed
witnesses, including many current and former ODJFS employees. We worked in
collaboration with representatives of the Ohio Auditor of State’s Office and Ohio
Attorney General’s Office, the Ohio Commission to Reform Medicaid, federal agencies,
and Medicaid programs from other states. We also received support and assistance from

ODIJFS staff and administrators in these efforts.

III. BACKGROUND INFORMATION

Medicaid is a state and federally funded health care program for low-income and
medically vulnerable people. It was passed as part of the Social Security Act of 1965 and
began in Ohio in 1968. The federal government provides oversight through the Centers
for Medicare and Medicaid Services (CMS), part of the U.S. Department of Health and
Human Services (HHS). In Ohio, Medicaid is administered by the Ohio Department of

Job and Family Services via 88 local county departments of job and family services.

The state fiscal year 2005 ODJFS Medicaid budget is over $10 billion and serves a

caseload of approximately 1.5 million recipients. According to ODJFS, approximately
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five million claims from medical providers are processed each month. For every dollar
spent on Medicaid health care in Ohio, the federal government reimburses the state

approximately 59 cents, according to an ODJFS July 2003 fact sheet.

Medicaid regulations require each state to have a surveillance and utilization review
section. ODIJFS SURS is staffed with approximately thirty employees who engage in
post-payment review. According to the ODJFS SURS chief, his unit is responsible for
the program integrity of approximately 37,000 of the 40,000 active medical providers in
Ohio. These “fee-for-service” providers include doctors, nurses, dentists, clinics, and
medical equipment suppliers. SURS does not perform oversight of hospitals, long-term
care facilities, pharmacies, and managed care organizations. ODJFS either has another
department entity provide oversight, or they contract with a vendor to review Medicaid

spending with those providers.

The State Medicaid Review Process
During this investigation, we examined full-scope post-payment audits conducted by
SURS staff members. The following steps are taken by SURS in this process:

o A computer generated “exception report” identifies medical providers who
bill an above-average number of services per patient visit, an above-average
fee for a particular service, or an above-average bill for equipment.

o The identified medical provider is directed to submit documentation, like
patient records, on a random sample of claims to support the paid claims.

o The documentation, or sampling, is scrutinized to determine if the payment
was appropriate. If no problems are identified, the audit is closed.

o If the provider fails to comply with Medicaid rules, or fails to submit the
documentation requested, the claim may be “disallowed” and ODJFS may
seek repayment.

o A statistical formula is used to establish a projected estimate of overpayment.

0 The medical provider is notified of the disallowed claims, and attempts are

made to recover the amount, or reach settlement.
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o SURS staff members refer potential fraud cases to the Medicaid Fraud Control
Unit (MFCU) of the Ohio Attorney General’s Office, and refer providers to
the Auditor of State for audit.

IV.  RECOMMENDATIONS & FINDINGS

The Surveillance and Utilization Review Section (SURS) of ODIJFS is responsible for
identifying potential fraud, waste, over-utilization, and abuse in the Ohio Medicaid
Program. Our investigation revealed a number of operational concerns which contribute
to the failure of this unit to return millions of dollars owed to the state. Specifically, our
investigation revealed four areas of concern regarding the management and operation of
the ODJFS SURS. We have drafted administrative recommendations relating to each of
these areas: Management Philosophy, Administration of SURS, Revenue Recovery, and
Leveraging Available Resources. They are set forth below, along with our findings.
Possible responses to these recommendations include — but are not limited to — specific

action plans also referred to below.

A. MANAGEMENT PHILOSOPHY

RECOMMENDATION A-1: Improve program integrity by increasing the

emphasis on fraud detection and revenue recovery.

We were told by current and former ODJFS employees that the agency focus is on
educating medical providers, who over bill for services, rather than enforcement
or collecting overpayments to providers. Former ODJFS Director Tom Hayes
explained his agency’s philosophy on the collection of overpayments to providers.
He said that they “put our money at the front end of the process, cost avoidance,

2

rather than at a ‘pay and chase’.” While the veracity of these claims may be
questioned, we deal here with the wisdom of a short-sighted approach to program

administration.
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Deputy Director Barbara Edwards was interviewed and said that due to
insufficient staffing in the past, provider billing problems had become so large
that providers could not afford to refund the dollar amounts. Sheila Fujii,
supervisor over the SURS chief, was asked what direction the current chief,

Jeffrey Corzine, was provided when he was hired in 2002. She said,

...I think we wanted to have an emphasis on prevention. We really
want to prevent providers from having an opportunity to in any
way have an aberrant behavior. So education is a key
component...
We believe that this philosophy of education over enforcement is at odds with
establishing effective program integrity. While education is certainly a laudatory

goal and a legitimate means to address some situations, it is not a panacea for

cases of provider overpayment.

During our investigation, we were told that audits of speech and hearing centers
had been conducted. Management decided to “educate” the providers instead of
pursuing recovery of identified overpayments.” The records show that initial
audits identified $3.4 million in overpayments, and ODJFS settled for
$155,000.00 from two of the seven providers. One of these providers was
convicted of Medicaid fraud and $75,000.00 was ordered in restitution. No

settlement was sought from the other five centers.

When asked about the speech and hearing center cases, SURS Chief Corzine said,

...there were a series of audits that were initiated before I began
with the department looking at...services provided by speech and
hearing centers, who were Head Start programs, that resulted in a
substantial number of findings against almost every speech and
hearing provider in the state, and what we found out was that it
was essentially one of the those situations where we found out that
a provider you know had...discovered a way to bill for services

2 ODIJFS identified inappropriate billing from speech and hearing centers in 1996. However, they failed to
notify, and thereby “educate,” the provider community until 2000.
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inappropriately, and they had essentially spent years teaching one
another how to do it, thinking it was OK, we uncovered it, but to
take the findings that we were going to take against this industry,
essentially would have wiped out most every speech and hearing
center in the state, and would have then, we would have lost a
service to our population and wiped out an industry in the mean
time, so given the fact the mistake was as much ours for not
finding it earlier, a decision was made that we would treat these as
educational, we would work with the providers to show them
that...this is in fact inappropriate billing, we would close these
cases as educational opportunities. ..
When asked to explain the direction he was provided by his supervisors when

hired, Corzine said,

My directions were to be consistent in how we applied the rules
regarding payments and application of rules regarding the
program, to be diligent in that oversight, and to educate where
possible to correct, always where possible, and if necessary,
recover misappropriate or misspent funds.
We disagree with the approach of recovering misspent funds only “if necessary.”
In our view, a true “education” approach must include the knowledge that
recovery will be sought when the system is abused. Deterrence is the result of
such a lesson plan. The approach SURS used is skewed to benefit medical
providers over taxpayers and is symptomatic of an attitude within the agency we

cite throughout this report, which is not focused upon the proper stewardship of

tax dollars.

RECOMMENDATION A-2: Re-evaluate the existing strategy of settlement

rather than administrative hearing in resolving overpayments.

In our view, SURS staff has demonstrated a propensity to surrender to challenges
of its audit findings. This has created an environment that places the provider in
control and leaves the state a paper tiger. SURS Chief Corzine told us that no
SURS-initiated cases have gone to an administrative hearing in three years.

Another person described recovery efforts as initially demanding significant
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repayment of overpayments and then settling for a fraction of their findings — or
nothing. When asked to comment on this, former ODJFS Director Tom Hayes

said, “No comment.”

We believe several factors, including the aforementioned predilection for
education over enforcement, led to the adoption of this strategy. However,
ODIJFS stated another reason — the additional costs involved in performing audits
and participating in administrative hearings. We find this reason without merit as

the costs represented by the agency generally appear to be grossly inflated.

Such costs are reported on a memo to the Attorney General’s Office as part of
each settlement. Both biostatisticians and auditors representing the Auditor of
State questioned these costs, as well as the purported number of records that
would need to be reviewed, to estimate the overpayment within a reasonable

precision level.?

RECOMMENDATION A-3: ODIJFS should seek legal advice on the current
laws regarding revenue recovery and, if necessary, consider advocating a change
to the current federal Medicaid rule requiring the state to “pay back”

overpayments upon identification, rather than collection.

An ODJFS spokesperson has been quoted in the news as saying there is a
disincentive to identifying overpayments to medical providers. This
“disincentive” is that states have to reimburse the federal government. This

“reimbursement” reduces the future reimbursements from the federal government

3 One example is contained in a memo from ODIJFS to the Attorney General’s Office involving a
settlement with Town Street Medical Clinic. The memo states that an additional 2,326 records of
office visit samples would need to be sampled to achieve a proper precision level. This would
cost $20,000. According to an expert in this field, 380 records is usually the maximum number
needed when conducting these types of audits. Representatives of the Auditor of State told us that
they can review several hundred medical records in two to three days. Therefore, the cost must be
lower than those claimed by ODJFS.
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upon identifying overpayments, even if the overpayment dollars are not collected.

It was specifically suggested that,

...the agency does plenty to combat Medicaid fraud...when fraud
is detected; it isn’t necessarily a windfall for the state. That’s
because the agency must reimburse the federal government its 59
percent share of program costs regardless of whether the state
recovers the fraudulent payments.

When interviewed, Corzine commented that the Attorney General’s Office
charged an administrative fee of 9% when they collected money from medical
providers. He added that an additional fee of 20% of the collected dollar amount
could be assessed if the Attorney General hired special counsel to handle the
collection. Corzine contends that ODJFS could lose up to 29% of the money
owed to them by medical providers. However, representatives from the Attorney
General’s Office informed us that administrative collection fees may be charged

to the provider.*

While ODJFS personnel reported that they also had to pay back the “feds” when
overpayments were identified, we learned this was not always the case. SURS
overpayments are not reported to the federal government until a settlement
agreement is reached with the medical provider. This settlement may be only a
fraction of the initially identified overpayment. Findings from the MFCU, the
HHS Inspector General, and the Justice Department are not reported to the Center
for Medicaid Service’ (CMS) until the time of recovery. Auditor of State findings
are reported to CMS after their issuance of a final report. In addition, if a
provider does not repay monies identified, ODJFS can report this to CMS for an

adjustment.

* Effective September 26, 2003, Ohio Revised Code §131.02 provides that “the attorney general may assess
the collection cost to the amount certified...” According to the Attorney General’s Office, they may assess
their 9% collection fee to medical providers owing money, rather than ODJFS.

> The Center for Medicaid Services is a federal agency under HHS that works in partnership with states to
administer the Medicaid program.
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Questions over reimbursement should not be a disincentive to revenue recovery.
If the current laws are really an encumbrance to collection efforts, ODJFS can
consider supporting new legislation. However, it appears that ODJFS was not

truly aware of the law or practices of the Attorney General in this regard.

B. ADMINISTRATION OF SURS

RECOMMENDATION B-1:  SURS should follow Generally Accepted

Accounting Standards when performing provider audits.

We received information that ODJFS was reaching post-audit settlements with
providers that better served providers than taxpayers. We initially reviewed the
2003 SURS settlement agreements and noted that the “precision levels™® recorded
on the settlement memos from ODIJFS to the Attorney General’s Office were not
in compliance with the methodology adopted to detect fraud or abuse within the
program. For example, the precision levels on the 2003 settlement agreements
varied from 20% to 97%. AOS representatives told us that audit precision levels
should be 10% or less. Otherwise, the result is a value which is inaccurate,

indefensible, and places the state in a poor bargaining position to recover monies.

We interviewed the author of the SURS Sampling Methodology Manual, Dr.
Melvin Moeschberger.” After reviewing the 2003 SURS settlement agreements,
he noted the high precision numbers in the SURS audits which could result in
inaccurate results. Dr. Moeschberger advised us that audit results have a low
dollar amount, a middle (mean) number, and a high number. Table 1 below
shows the low, mean, and high post-conference audit findings, as well as the
precision level used, for a case involving a 2003 SURS provider settlement

agreement for Lorraine Surgical Supplies:

® The precision level is the estimated = error amount that the sample estimate could vary from the true
population value at a given confidence level. Source General Accounting Office Transfer Paper 6, Using
Statistical Sampling.

’ Dr. Moeschberger is Associate Director of the Center for Biostatistics at The Ohio State University.
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TABLE 1: LORRAINE SURGICAL SUPPLIES

Audit Findings Post-Conference Audit
Low $5,963.20
Mean $161,899.11
High $317,835.03
Achieved Precision Level +96%

In the Lorraine case, the preliminary repayment finding was $1,742,254.28.
Following a post-conference audit, this amount was reduced to $5,963.20.

According to records provided by ODJFS, this amount has not been repaid.

According to statisticians we interviewed, the mean audit finding is a defensible
number if reliable sampling techniques have been employed. However, as the
table above demonstrates, the range between the low and high audit findings is

very large when a high precision level is used.

In reviewing provider settlement agreements for 2002 and 2004, another audit
using a lower, more accurate precision level was identified involving Donald
Martens & Sons Ambulance Service.® In the Martens case, the preliminary
repayment finding was $633,862.25. Table 2 below demonstrates the impact on

audit findings when a lower precision level is used:

TABLE 2: DONALD MARTENS & SONS AMBULANCE SERVICE

Audit Findings Post-Conference Audit
Low $497,032.38
Mean $553,993.87
High $610,955.36
Achieved Precision Level +10%

In the Martens case, the range between the low audit findings and the high audit

findings is narrower. Thus, a lower precision number provides a more defensible

8 Dean Martens, President of Donald Martens & Sons Ambulance Services, is a current member of the
Ohio Medical Transportation Board and has served on the board since 1990.
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basis for identifying and recovering provider overpayment. This puts the state in

a better position to identify and recover these monies.’

Dr. Moeschberger also identified problems with the sampling method employed
by ODJFS. He specifically cited their consistent use of a sample of only 48
records in determining their findings. According to Dr. Moeschberger, this
practice not only fails to comply with the methodology he created for ODJFS to

identify provider overpayment, it is statistically unsound.

He stated that such a sample would only be useful to establish a preliminary
finding, or to identify providers worthy of audit. However, it was not intended to

serve as a comprehensive audit or a basis for settlements.

We also interviewed Dr. Michael Nowak, a biostatistician for both the public and
private sectors. Dr. Nowak reviewed ODIJFS settlements for 2003 using this
approach and opined, “JFS would get killed in court using that methodology...”
He suggested ODJFS could use “RAT-STATS”, a statistical sampling software
program distributed free of charge by the HHS Inspector General.

The SURS chief defended the methodology used in these audits by citing a 1993
report written by Dr. Moeschberger. That report suggested that a smaller
preliminary sample could be drawn that would yield approximately the same
estimated disallowance as one based on a sample of 48 provider services. This
was offered as the basis for methodology ODJFS used that was inconsistent with
that set forth in their own manual. However, upon review of that report, we note

that immediately below that section is the following underlined caveat:

? Nonetheless, in the Martens case, ODJFS agreed to a settlement of $112,000.00. As a basis for this
decision, a memo from the SURS chief to the Attorney General’s Office stated, “32 of the 47 samples
involve medical necessity. These issues are less likely to be upheld at hearing than disallowance based on
administrative noncompliance.” We cannot take exception with this particular decision. However, we do
note a predilection for settlement by ODJFS. We deal with that issue in the section involving revenue
recovery.

10
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This method is not a substitute for the statistical sampling plan in
the SURS sampling manual if the provider refuses to accept the
findings of the preliminary sample. Any case going to hearing
should follow the protocol as outlined and described in the manual.
(Emphasis added.)

At our request, Brad Blake, Chief Auditor of Quality Assurance of the Auditor of
State’s Office, conducted a review of this matter and wrote a memorandum (see
Attachment A) regarding the difference between audits and reviews. He wrote
that Ohio Administrative Code 5101:3-1-27 defines the difference between them
and that ODJFS is improperly characterizing their “reviews” as “audits.” He adds
that claims by ODJFS that they are in compliance with “generally accepted
auditing standards” are false. Further, Blake opined that adjudication orders for
providers to repay ODJFS lack authority under the Ohio Administrative Code

because of the methodology used.

Blake reported that the SURS chief even admitted that his staff members were not
conducting real audits. Instead, they were only performing limited scope desk
reviews or expanded scope reviews, and calling them audits. The SURS chief’s
supervisor, Sheila Fujii, admitted having only a limited understanding of sampling

methodology and said she assumed that the work was being done properly.

RECOMMENDATION B-2: SURS should be made independent of the
Medicaid program and policy functions of ODJFS. Such a function may be

appropriate for the audit division or chief inspector.

The current SURS chief reports to those responsible for the delivery of medical
services and the payment of claims. Reporting to administrators responsible for
maintaining positive relationships with providers can become problematic in

ensuring program integrity.

RECOMMENDATION B-3: ODJFS should include representatives of the
Attorney General’s MFCU and the Auditor’s Office in determining the agency

11
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best suited to audit or investigate providers who are suspected of engaging in

fraud or over billing.

A common criticism of ODJFS has to do with the quality of their referrals to the
Auditor of State. Better communication with the above-mentioned offices should
promote an environment where those concerns may be addressed. That would

yield better referrals.

During our investigation, we were told that exception reports are generated every
three months and are reviewed by a SURS supervisor. The reviews include
referrals to the MFCU and the Auditor of State’s Office. We believe that having a
single SURS employee perform this task creates an environment ripe for abuse

and potential fraud.

C. REVENUE RECOVERY

RECOMMENDATION C-1: SURS should overhaul the current approach to

revenue recovery which places the state in a poor bargaining position.

We interviewed current and former SURS staff members and found a great
disparity in practices before the current SURS chief was hired and afterwards.
Specifically, we note dramatic changes in the methodology used, as discussed

above.

With the assistance of staff members from the Auditor of State’s Office, we
analyzed the audits of SURS. (See Attachment B) Table 3 below illustrates a
comparison of SURS preliminary audits, the post-conference recovery amounts,
the settlement agreement amounts, and the monies still owed to the agency. This

table includes recoveries self-reported by medical providers.'?

1 Self-reported monies are those identified by a provider, as opposed to ODJFS. However, we note that
ODIJFS does use “self-reported” monies to bolster their recovery numbers.

12
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TABLE 3: SURS SECTION AUDIT RESULTS FROM 2002 & 2003

PRE-CONFERENCE POST-CONFERENCE SETTLEMENT MONIES OWED
FINDINGS FINDINGS AMOUNT BY PROVIDERS

$13,115,551.52 $5,974,851.39 $2,516,296.01 $439,884.67

One settlement worth noting involved a transportation company, Emerald
Connection, of Kent, Ohio. SURS opened a case with this company on December
29, 1999 for the audit period of July 1, 1997 to June 30, 1999. In the settlement
documentation provided to us, we found three different audit analysis sheets with
audit findings in the $500,000.00 range and interest in the $60,000.00 to
$70,000.00 range. ODJFS sent Emerald a letter dated May 10, 2001, reporting
overpayment and interest totaling $571,943.00. The letter stated, “This is the
final determination.” On June 28, 2001, the president of Emerald purportedly
agreed to repay only the “actual amount of overpayment,” as opposed to the
amount derived from statistical analysis. He also agreed to sign a corrective
action plan if the state agreed to a gag order which “would include his being
prohibited to talk about the monetary settled amount.”'' On September 25, 2001,
ODIJFS sent a letter to Emerald stating,

The audit recalculation involves a principal finding of $535,989
with interest in the amount of $69,161 for a total of $605,150. Be
advised, all further consideration of re-review effort on our part
has been exhausted. This is the final determination.
In response, an attorney for Emerald called the audit findings “silly.” The matter

was ultimately settled for $409.15, including interest.
In justifying this settlement, Corzine wrote:

41 of the 48 disallowances regarding lack of required information
for medical necessity on the prescriptions involve medical

! While such an agreement is, in our view, contrary to public policy, we also note that representatives of
the Attorney General’s Office state that such an agreement is unenforceable, as settlement agreements are

matters of public record.

13
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professional opinion. These issues are less likely to be upheld at
hearing...

Chief Corzine suggested that most of the findings were of a minor administrative
or operational nature and could be considered as being very picky and likely not

to be supported in a hearing.

Emerald was only required to repay the actual six disallowed claims, rather than
the projected amount that the audit was based upon. This is noteworthy because it
is in contrast with every other settlement agreement we reviewed in the course of
this investigation. The projected findings ranged between $14,668.00 and
$141,729.00. We can still only question how ODJFS could settle a $600,000.00
case for $400.00.

In response to a review of this case, Corzine told the Auditor of State that the
review had lasted four years and consumed considerable staff time and resources.
He also suggested that the relationship between SURS staff, his provider, and his
legal counsel was very strained. This, he said, was problematic for two reasons.
First, the provider was performing needed services for the Medicaid population,
which needed to be continued. Second, and most troubling, Corzine reported that
the provider was the current president of a state ambulance association and an
unnecessarily acrimonious relationship could impact relationships with certain

providers statewide.

Another example of a questionable settlement agreement occurred in November
2002 with a laboratory company called L.C.A. Holdings. The settlement records
provided by ODIJFS reveal an initial audit identifying $2,050,240.79 in
overpayments from October 1, 1999 to September 30, 2000. ODJFS reduced the
final findings in this case to $910,586.76. They later reduced the final findings to

12 Michael Bakes, President of Emerald Connection, signed a settlement agreement with ODJFS on March
1, 2004 and was appointed to serve on the Ohio Medical Transportation Board on April 7, 2004. He also
serves on the board of directors of the Ohio Ambulance and Medical Transportation Association.
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$210,287.72. On October 29, 2002, L.C.A. Lab Corp. offered $80.41 as a final
settlement. A SURS supervisor replied that the settlement had to be reasonable.

On November 13, 2002, L.C.A. settled for $50,000.

In justifying this settlement, Corzine wrote that expanding the audit in order to
proceed to hearing would require an additional 6,696 samples and cost over
$180,000. He also noted that the monetary findings would be “less likely to be

upheld at hearing” because a precision level of 129% was used.

During his interview, Corzine defended these cases and others stating that
settlements are also reviewed and approved by the Attorney General. However,
Assistant Attorney General Alan Schwepe, who reviews and signs SURS
settlement agreements, stated that his office does not make “recommendations” in
these cases. He explained the role of the Attorney General is not to determine if
settlement amounts were proper. Rather, it is simply their responsibility to

scrutinize the legality of the settlement documents and sign them.

We do not question the legality of these settlements. However, we cannot help
but observe that the state appears to have no confidence in its own estimates of
provider overpayment and has consistently demonstrated an unwillingness to
pursue these monies. Clearly, these cases cannot be explained away by claims of
“educating” providers or avoiding costly litigation. The responsibility for these
decisions rests solely upon ODJFS. ODIJFS negotiations with medical providers

must be consistent with good public policy.

RECOMMENDATION C-2: SURS should comply with state law in referring

collections of provider settlement to the Ohio Attorney General.
Our investigation revealed that ODJFS often fails to forward to the Attorney

General Collections Enforcement Unit monies owed from providers who had

agreed to repay. Ohio Revised Code §131.02 requires state agencies to certify to
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the Attorney General all monies owed to the state forty-five days after the money
is due. During our review of SURS settlement agreements with providers, we
identified 27 providers who failed to pay ODJFS the monies they agreed to pay in
the settlement agreements. Most of these providers failed to repay anything.
Only three of these providers were referred for collection. The remaining

providers owe $876,103.97, from 2002 to 2004."

RECOMMENDATION C-3: SURS should deduct settlement dollars from

future payments to medical providers.

In all of the 2002 to 2004 settlement agreements that we reviewed, we found the

following statement:

In the event that the provider fails to satisfy, in whole or in
part...the ODJFS retains the right to employ alternative methods,
including but not limited to the right of offset...of recovering
monies owed under this agreement.
As such, ODJFS could be deducting monies that providers agreed to pay back
from future payments for provider-billed services. However, we found that
ODIJFS failed to utilize this tool to collect hundreds of thousands of dollars owed
to the agency, and the state. It has failed to do so for the last three years. When
interviewed, Corzine could not explain why ODJFS chose not to deduct these
monies from future payments to providers. He did say that a “disincentive” to
doing so would be that those monies would not be returned to an agency
administrative fund which aids his unit. But, he added, that was not the only

reasomn.

One provider reached a settlement agreement with ODJFS in August 2003 for

$138,540, and then failed to pay. The provider continued to receive millions of

"> ODJFS provided a list of medical providers who were referred to the Attorney General’s Office
collections enforcement unit. Attachment C lists certified Medicaid claims from 1999 to 2004 and shows
that Medicaid providers owe over $31 million to the state. The majority of these claims involve nursing

homes.
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dollars in payments from ODIJFS the following year without any offset for

collection. Ultimately, the Attorney General’s Office collected the money owed.

D. LEVERAGING AVAILABLE RESOURCES

RECOMMENDATION D-1: ODIJFS should improve the working relationship
with the Attorney General’s MFCU and the Auditor of State to develop a better

approach to addressing fraud, waste, and abuse.

In recent public testimony, the Auditor of State publicly criticized ODJFS for
failing to cooperate with her office in providing records, audit referrals, and
answers to questions. In her testimony to the Ohio Commission to Reform
Medicaid, the Auditor of State said, “if there is a poster child for big government

— this is it.”

Auditor of State staff members also complained that their office could have a
bigger impact on cost savings if provider audits were referred to them. The
Auditor of State’s Office also reported that ODJFS has had nearly thirty repetitive

audit comments in the last three years.

Representatives of MFCU reported that they used to get good fraud referrals from
SURS, and while they still receive referrals, they lack the quality of past referrals.
The current MFCU chief said that he could recall five or six active fraud
investigations referred from SURS years ago, but at the time of his interview, he
could not recall a single active investigation referred from the unit. Although they
complained about SURS referrals, the staff complemented the Standards &

Services area for fruitful referrals on home health care providers.
The former chief investigator of the MFCU praised the pharmacy, hospital, and

long-term care sections of ODJFS, but was critical of SURS for their referrals and

lack of cooperation.
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Members of the Ohio Commission to Reform Medicaid reported that they had
difficulty obtaining records from ODJFS. They were reportedly told that the

agency had to work on their budget and could not continue to provide records.

Two federal law enforcement officials from different agencies reported they
experienced difficulty obtaining records from ODJFS to wuse in their
investigations. One said he did not care to ever work with ODJFS on a case

again.

An example of the lack of cooperation is that representatives of the Auditor of
State’s and Attorney General’s Offices told us that they were promised on-line
access to a new ODJFS computer system, but the access has never been provided.
ODIJFS representatives denied ever promising the computer access to the Auditor
of State and Attorney General, and also provided a detailed memo reporting that
the Attorney General’s computer system was incompatible, and that there are

patient health privacy concerns to be addressed.

RECOMMENDATION D-2: ODIJFS should avail itself of in-house expertise in

evaluating and responding to issues related to compliance and program integrity.

The ODJFS Chief Inspector 2002 report was critical of SURS operations. In the

conclusion of that report, the chief inspector stated:

Federal regulations require State Medicaid Agencies to properly
administer the Medicaid program and have efficient accountability
measures to detect fraud and abuse. It appears that the SURS
program has not received necessary support, direction, or attention
to pursue effective compliance with Federal guidelines.

This program review has revealed a need for OHP [Ohio Health
Plans, a division of ODJFS in which the SURS resides] to
strengthen the processes used to prevent, detect and control fraud
and abuse. OHP should recognize and understand that provider
fraud and abuse does occur. A commitment should be made to
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treat fraud and abuse as a central issue in program administration.
OHP should also commit to provide the support and resources
required to control fraud and abuse as required by Federal Law."*

When asked about the report of the chief inspector, Deputy Director of Ohio
Health Plans Barbara Edwards said:

I think the OCI completely misunderstood the functions of SURS,
I think they went in misunderstanding, I think they came out
misunderstanding, | think they thought of it as a police function...

Following the release of the report by the chief inspector, Edwards distributed a
memo with a report to the Governor, the ODJFS director, and senior staff
members of ODJFS disputing the findings of their own chief inspector. In this
memo, she stated,

Attached to this memo is a copy of the “review of State Medicaid
Program Integrity Procedures” conducted by the Center for
Medicare and Medicaid Services [CMS] at the same time period as
the OCI investigation. CMS is the federal agency charged with
oversight of the Medicaid and PI or SURS activities. The CMS
report was issued on August 9, 2002, and had markedly different
findings and conclusions than the OCI. The review team found
that the State of Ohio’s efforts in the prevention and detection of
fraud and abuse are adequate to ensure the integrity of its Medicaid
program... [and identified] several efforts considered to be
benchmark practices in the areas of provider enrollment, SURS
and managed care.

In an accompanying report, she stated,

...[the] OCI investigation consisted of interviews with identified
individuals and reviews selected documents, and a generalization
into findings, conclusions, and recommendations for OHP’s [Ohio
Health Plan, a division of ODJFS] entire PI [program integrity]
activities covering 84,000 providers and 1.5 million recipients. To
extrapolate from smaller random samples to broad conclusions and
recommendations, auditors or other reviewers must rely on the
integrity of standardized tests, such as a protocol and standardized
methods or inquiry, such as a sampling or profiling methodology.

' The OCI report has this footnote: “CMS guidance, GUIDANCE and Best Practices Relating to the
State’s Surveillance and Utilization Review Functions.”
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OCI utilized neither of these methods to reach its broad
conclusions.
While the CMS report concluded that ODJFS’ efforts were “adequate,” it also
shows that ODJFS does not always require providers to report ownership

information. The CMS report stated:

Purging approximately 48,000 inactive provider numbers will help
protect the integrity of the payment system. If specific legislative
authority to terminate providers can not be obtained, the Agency
should consider a re-enrollment process...ODJFS and the MFCU
can improve their working relationship if they update and sign a
new MOU.
Unfortunately, Edwards ignored both suggestions from within the agency, as well
as from others. Those suggestions foretold the problems that ultimately resulted

in this investigation.

RECOMMENDATION D-3: ODIJFS should avail itself of outside expertise in

evaluating and responding to issues related to compliance and program integrity.

In the course of this investigation, we found representatives of many federal and
state agencies who reported that SURS is generally uncooperative in dealing with
them. For example, they contested the results of several federal audits, which
identified over $80 million in overpayments. When ODJFS was faulted for not
invoicing drug manufacturers for interest on late payments, they said that they

complied with the rules by reporting the interest that was collected.

In September 2003, the U.S. Department of Health and Human Services Office of
Inspector General issued a report entitled, Review of Medicaid Drug Rebate
Program - State of Ohio. The report found that:

The Agency did not establish adequate follow-up procedures and
controls to collect interest for unpaid, late, or disputed drug rebate
payments. On a test basis, we examined drug rebate payment
records for 383 manufacturers, as reported on the Rebate Schedule
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for the period ending March 31, 2002. We determined that 70 of
383 manufacturers were late forwarding drug rebate payments and
that 59 of these did not remit interest for the late drug rebate
payments.

In addition, the State of Ohio single audits for the 5-year period
July 1, 1997 through June 30, 2002 disclosed the Agency was not
pursuing interest for late payments from the manufacturers and
questioned costs in the amount of $50,034.

ODJFS responded to this report by claiming:

The obligation for calculating interest due to the States on late
rebate payments rests with the manufacturer. It is the State’s
responsibility to track the collection of interest due, and report
those amounts to HCFA [Health Care Financing Administration,
now CMS]....Ohio has tracked and reported all interest submitted
from manufacturers and therefore believes we are in compliance.

The letter also said that it was not “cost effective” to calculate interest and that it

was the responsibility of CMS to audit and monitor contract compliance.

In June 2004 the HHS Inspector General issued another report entitled, Review of
Medicaid Fee for Service Payments for Beneficiaries Enrolled in Medicare
Managed Care. This report found that ODJFS, “paid unallowable Medicaid
claims totaling $4.6 million ($2.7 million Federal share) for services covered by
Medicare managed care organizations.” The report recommended that ODJFS
recover these overpayments. ODIJFS responded to this audit by claiming the
overpayment finding was “inappropriate” and “overstated.” They also questioned
the audit methodology and said that it would not be cost effective to seek

recovery.

In June 2004 the HHS Inspector General issued a report entitled Review of Ohio’s
Medicaid Disproportionate Share Hospital Payments. The audit found that
ODJFS made approximately $80 million in hospital payments ($47 million
federal share) to seven institutions for mental diseases that did not meet Medicaid

inpatient utilization rate requirements. The HHS Inspector General recommended
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that ODJFS refund the $47 million federal share and revise its state Medicaid plan
to exclude ineligible recipients. ODIJFS responded in writing that the payments
were proper and they did not believe that it was necessary to revise the Ohio
Medicaid State Plan “in any manner.” This recurring theme of ODJFS attacking
the federal audit process and defending the status quo is symptomatic of larger

problems within the agency.

RECOMMENDATION D-4: ODJFS should develop a more cooperative
relationship with investigators from the Bureau of Workers’ Compensation,
federal investigative agencies, the Auditor of State’s Office, the Attorney
General’s Office, and licensing boards, and periodically meet to share abusive

practices of providers, fraud detection efforts, and best practices.

Our investigation revealed a number of medical providers who are a potential
target for revenue recovery by SURS may also be of interest to other agencies,
particularly when fraud may be involved. Task forces are no substitute for a
serious effort to work collaboratively with other agencies in sharing information

and identifying such activity.

RECOMMENDATION D-5: ODJFS should update memoranda of

understanding with other government agencies.

Despite federal and internal audits recommending that ODJFS update its
operating agreement with the Attorney General’s Office, ODJFS failed to do so in
the last two years. The current operating agreement, or memorandum of
understanding, between the MFCU and ODJFS was enacted in 1986. Both the
ODJFS Office of the Chief Inspector (OCI) and the HHS Inspector General
recommended in 2002 reports that ODJFS update their operating agreement with
the MFCU. ODIJFS responded to the HHS report stating that they would update
the operating agreement in 2002, but it has not been done yet, even though the

Attorney General’s Office has submitted two drafts in the last four years.
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RECOMMENDATION D-6: ODIJFES should form an inter-agency project team
to assist in the implementation of the recommendations contained in this report, as
well as those contained in the report of the Ohio Commission to Reform
Medicaid. Members might include representatives from the Offices of the
Auditor of State, Attorney General, Inspector General, the Bureau of Workers’

Compensation, and ODJFS.

Based upon the foregoing, we believe ODJFS has serious issues to address regarding the
administration of the state Medicaid program. This report identifies several such issues
related to management philosophy, administration of SURS, revenue recovery, and

leveraging available resources. Accordingly, we find reasonable cause to believe that a

wrongful act or omission occurred in these instances.

We ask that ODJFS respond to all recommendations set forth in this report (excluding

Recommendation D-6) no later than 90 days from the release of this report.

V. CONCLUSION

It goes without saying that the challenges faced by this state regarding Medicaid are also
shared by other states. However, the response to this challenge resides within the
purview of the policymakers. The Ohio Commission to Reform Medicaid is currently
charged with providing guidance to Ohio policymakers. It is our hope that this report

also serves as a call for change to the status quo.

The role of this office is to look at the management and operation of agencies under its
jurisdiction, to detect wrongful acts or omissions, and to offer recommendations for
addressing them. In this case, we found reasonable cause to believe there are four areas

in which wrongful acts or omissions occurred within the ODJFS Surveillance and
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Utilization Review Section — management philosophy, administration of SURS, revenue

recovery, and leveraging available resources.

Most notable in the course of this investigation was the apparent unwillingness of many
involved to engage in self-reflection or accept criticism from either within or from
outside the agency. This “bunker mentality” within ODJFS, as much as anything we
encountered in the course of this investigation, created the conditions which allowed
these problems to persist — and calls for change to fall upon deaf ears. Compounded by
the fact that the ODJFS administration has been shortsighted in their approach to the

administration of this program, change is long overdue.

This report recognizes the need for change to the administration of the Medicaid program
in Ohio. The current approach is not only inefficient — it is wasteful. To date, the state
has passed on the opportunity to return potentially tens of millions of dollars to state
coffers. Clearly, the time has come for an independent performance audit to be
performed to improve management and operations. A comprehensive overhaul of the
current system is in order and those involved must forge new partnerships with other
agencies to address deficiencies associated with detection and prevention of provider

overpayment as well as recovery of these monies.
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MEMORANDUM
TO: Cynthia Callender, Director, Fraud and Investigative Audit Group

FROM: Brad Blake, Chief Auditor, Quality Assuranc@

DATE: December 9, 2004

SUBJECT: Review and evaluation of the Ohio Job and Family Services’ (ODJFS)
Surveillance and Utilization Review Section (SURS) procedures

The following comments related to an evaluation of the policies and procedures of the
SURS unit conducted on December 8, 2004.

Ohio Administrative Code (OAC) section 5101:3-1-27, Review of provider records, lists
two paragraphs which govern how the SURS unit is to perform “Audits”[paragraph
(B)(1)] and “Reviews”[paragraph (B)(2)].

e OAC 5101:3-1-27 (B)(1) defines the term “Audit” as it relates to the SURS
unit as a formal postpayment examination and indicates audits are to be
conducted in accordance with generally accepted auditing standards
(GAAS). Additionally, Section (B)(1) states the SURS unit has the authority
to use statistical methods to conduct the audit and to determine amounts of
overpayment, and an audit may result in a final adjudication order.

e OAC 5101:3-1-27 (B)(2) defines the term “Review” as it relates to the SURS
unit as an informal, prepayment or post payment, limited scope
investigation, special project or special analysis, examination or monitoring
of provider’s records. This section states a review may result in an
educational letter, denial of invalid services or claims, a corrective action
plan, and/or collection of overpayments.

35 N. Fourth St. / First Floor / Columbus, OH 43215
Telephone: (614) 466-3340 (800) 282-0370 Fax: (614) 728-7398
www.auditor.state.oh.us




ATTACHMENT A

Review of SURS Procedures
December 9, 2004

(Continued)

Results of Review:

A review of documentation provided by the SURS unit indicated the unit
prepares a report titled “Report of Examination of Provider Records” which
states the “review of the providers records will be made in accordance with
generally accepted auditing standards” and “the department has the
authority to use statistical methods to audit providers and to determine any
amount of overpayment.” This report is signed by the Chief of the SURS
unit and is used as the basis for their settlement agreements and adjudication
orders. During our interview, Jeff Corzine, SURS Unit Chief, indicated that
although their reports refer to GAAS, SURS performs no procedures and/or
retains no documentation in accordance with GAAS; however, they do use
statistical methods to project results as the basis for their conclusions and
reports.

Mr. Corzine stated the unit never performs “audits” as defined by the OAC.
All their work products are limited scope desk reviews or expanded scope
reviews as permitted by the OAC. He was aware the unit should be cautious
not to use the term “audit” when performing procedures since the term had
a specific meaning. Mr. Corzine did not indicate why the SURS unit did not
perform audits as defined by the OAC but was clear in stating the unit only
performs reviews as permitted by the OAC.

Conclusions:

Since only an “audit” is to use statistical methods, follow GAAS, and result in
final adjudications, the “reviews” performed by the SURS unit lack the OAC
authority to issue adjudication orders and should never use statistical
methods with a projection of results as the basis for their conclusions and
reports. The unit’s expanded scope reviews should only result in educational
letters, denial of invalid services or claims, corrective action plans, and/or
collection of overpayments as outlined in OAC 5101:3-1-27 (B)(2). The fact
that the SURS unit has used language from the OAC paragraph as related to
“audits” as the authority for the finalization of their “reviews” indicates a
significant misunderstanding of the authority granted by the OAC, including
a misinterpretation that their procedures could result in an adjudication
order.

Based on review of the documentation maintained by the SURS unit, the
work performed, as currently documented, does not contain the audit
procedures necessary to perform an audit in accordance with GAAS.

The SURS unit’s Report of Examination of Provider Records should not
refer to GAAS.
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Review of SURS Procedures
December 9, 2004
(Continued)

e Since the SURS unit only performs “reviews,” they lack the authority to
project the results of their testing to the entire population as the basis for
issuing findings. The procedures performed could only result in the issuance
of findings for known (rather than projected) unallowable costs.

e The SURS unit’s Report of Examination of Provider Records should not be
used as a basis for a final adjudication order since an “audit” is not
performed.

e Per the meeting with the SURS Unit Chief on December 8, 2004, it is not the
unit’s intention to perform audits under the authority of OAC 5101:3-1-27

B)(1)-



